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New York Supreme Court, New York County

MONA ESKOLSKY BRAFMAN, REBECCA ESKOLSKY WEIN-BERGER, SARANNE ESKOLSKY ROSNER, and

DEBORAH ESKOLSKY MILLGRAM v. HOUGHTON MIFFLIN COMPANY and SUSAN SHEEHAN

No. 05437/83

December 18, 1984

Libel action against book author and publisher. On
defeñdañts'

moticñ for summary judgment.

Granted.

Jon Quint, of Markewich, Friedman & Markewich, New York, N.Y., for plaintiffs.

Rembar & Curtis, New York, for defendant Houghton Mifflin.

Layton & Sherman, New York, and Rogovin, Huge & Lenzner, Washington, D.C., for defêñdant Sheehan.

Saxe, J.:

Full Text of Opinion

The Eskolsky sisters - all four of them - have raised their co!!ective ire and brought a libel action against author Susan

Sheehan, and her publisher, Houghton Mifflin Company, for the publication of a book entitled "Is There No Place On

Earth For Me?". The book, in part a brilliant and searing indictment of our country's mental institutions, is a Pulitzer

Prize winning account of the illness and treatment of a schizophrenic woman to whom the fictitious name, Sylvia

Frumkin, is given. In "Is There No Place On Earth For Me?", Sylvia Frumkin's journey is detailed from a bright,

promising grade-school student to a lonely and confused adult.

The basis for the
plaintiffs'

action is a brief reference to "Sylvia
Frumkin's"

matemal grandmother (and the

grandmother's siblings) who are given the fictitious maiden surname of "Eskolsky".

The Esko!sky sisters (the plaintiffs) are four married daughters of the late Rabbi Mitchel S. Eskolsky and

granddaughters of the late Rabbi Jacob Esko!sky. Although the plaintiffs are all married, they claim that are still

assóciated with their maiden surname and allege that they have been injured by the use of the name
"Eskolsky"

in the
defendants'

book.

The Eskolsky sisters, it appears, do not claim that the book is directly about them or any member of their family. Their

sole comp|aint is that someone might mistakenly confuse them with the characters in the book and, having done so,
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will interpret the book to mean that they suffer from schizophrenia.

The defeñdañts have requested summary judgment. It is their ccateñticñ that the work is not "of and
concerning"

the

plaintiffs because the book points out that the names have been changed. Even if the names had not been changed,
the characters in the book, contend the defendants, are so markedly different from the plaintiffs that no reader, who

knew the Esko!sky sisters, could reasonably identify any of the characters in the book with any of them.

Additi0ñally, the defeñdañts say that the book does not defame the plaintiffs and that the plaintiffs have not offered

any evidence to show that the defendants have been grossly irresponsible.

As a first prong in attempting to prove libel, the plaintiffs must show that the matter published is "of and
concerning"

them. (Julian v. American Business Consultants, 2 N.Y.2d 1 , 17 (1956)). The plaintiffs assert however that they have

met this requirement of identification because the book
"associates"

them with the subject of the book, a

schizophrenic woman whose fictitious name is Sylvia Frumkin. But a mere
"association"

between plaintiffs [*2] and the

characters in the book is not sufficient to establish idéñtification. "[S]uggesticñ is not
identification."

Wheeler v. Dell

Pub|ishiñg Company, 300 F.2d 372 , 376 (7th Cir. 1962). Stated in another way:

"[P]laintiff must demonstrate that third parties apprehend the similarity between the real person and [the]

literary cognate as something more than amusing coincidence or even conscious parallelism on a

superficial
plane."

Geisler v. Petrocelli, 616 F.2d 636 , 639 [ 6 Med.L.Rptr. 1023 ] (2d Cir. 1980).

The determination of whether readers who know the plaintiffs could reasonably understañd the book to be "of and
concerning"

them is a question of law, to be determined by the Court based upon a cóñsideration of the work as a

whole. (Julian v. American Business Consultants, supra, at 14 ). In this case, the work states that the names of

characters have been ficticñalized and moreover, these characters are distinguishable by reason of differences in

age, occupation or other characteristics. With reference to fictitious names used in books, courts have recognized that

occasional similarities between such fictitious names and the names of real people are inevitable. Thus, it has been

stated that:

"To make such accidental or cGiñcidental use of a name a libel would impose a prohibitive burden upon

authors, publishers and those who distribute the fruits of creative fancy, in whatever form presented.

(Clare v. Farrell, 70 F. Supp. 276 ).

To avoid the charge of libel would compel the need to scan thousands of telephone directories and

business indices, to comb voting lists and city rosters, to rake the census rolls and myriad listings of

names, individual, trade and corporate. With our population stemming from every national origin, bearing
names of infinite variety, anagrammatize a name like Jones as spell it backwards would be little

protection, for somewhere in the wondrous land there must be someone named
Senoj."

Landau v.

Columbia Broadcasting System, 205 Misc. 357 , 360-361 , 128 N.Y.S.2d 254 , 147-148 (Sup. Ct. N.Y. Cty.

1954), aff'd 1 App. Div. 2d 660 , 147 N.Y.S. 2d 687 (1st Dept. 1955).

Here, the book contains an explicit disclaimer that names have been fictionalized. At the outset, the book states:

"The names of almost all the patients in this book, including Sylvia Frumkin, have been changed, as have

the name of most Creedmoor personnel, and some details have been altered to disguise their
identities."

The plaintiffs argue that the disclaimer does not explicitly mention the
patieñts'

relatives and therefore the implication

is that the names of all nonpatients were not changed. This argument is unconvincing as well as i||Ggical for the simple

reason that it would serve no purpose for the author to
"disguise"

the name of
"Sylvia"

herself but then use the real
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names of all her relatives. I find that the disclaimer here informs readers that the names of the principal character and

her family are not the actual names of the individuals involved.

In the absence of any disclaimer and even where the plaintiff's name is identical to the name of a character in the

publication, the action must still be dismissed where, upon a comparison of all the characteristics of the character

in the book with those of the plaintiff, a reader who knew the plaintiff could not reas0ñably conclude that the

publicaticñ is about the plaintiff. Summerlin v. Washington Star, 7 Media L. Rptr., 2460, 2461 (D.C. Civ. 1981).

A comparison in this case reveals [*3] fundamental dissimilarities including age, place of birth, occupation, mother's

name, and names and numbers of the other family members. Even as to the name, which is the only significant

similarity involved here, on only one occasion in the book does the first as well as the last name appear together. On

page 172, it is noted that the maiden name of one of "Sylvia
Frumkin's"

great-aunts was "Mona Esko!sky", which was

also plaintiff Brafman's maiden name. But the book's description in this brief passage about "Sylvia
Frumkin's" great-

aunt
"Mona"

exemplifies that there is no relation or connection between this fictional character and Ms. Brafman.

Plaintiff Brafmañ was born in the United States in June of 1941 and was 40 at the time of the book's publication. Her

father and grandfather were rabbis, and the other male relatives have all been rabbis or doctors. Her mother's name

was Mildred and she had four sisters, all of whom married and none who were ever institutionalized. By contrast, the

character in the book was born in the Ukraine 80 to 100 years ago. There was no mention made of any rabbis or

doctors in her family. Her mother's name was
"Jaritza"

and she had two brothers and six sisters all of whom had

names different from those of the
plaintiffs'

relatives. Two of the character's sisters were never married; one was

institutionalized most of her life.

Any claim that those who know Ms. Brafman would reasonably identify her with the character in the book is untenable.

Nor is there any basis for finding any similarity boreecon the fictional character's family and the plaintiff's family. The

plaintiff's family is a distinguished rabbiñical family, whereas the book mentions not a single rabbi among all of "Sylvia
Frumkin's"

relatives. It cannot be claimed that the two families are the same when all their individual members are

different. I find that no reader, knowing plaintiffs and their family, could reasonably conclude that this book is "of and
concerning"

the plaintiffs or their family. Nor, for that matter, have the plaintiffs demonstrated that any readers reached

such a mistaken conclusion.

But, as noted in the prior discussion, the mere coincidence of an unusual name, or any other unique characteristics, is

not sufficient if the publication, taken as a whole, cannot reasonably be understood to be about the plaintiff especially
where the book states that names have changed and the remaiñiñÿ characteristics of the character portrayed are

markedly different from those of the plaintiff.

Allen v. Gordon, 86 App. Div. 2d 514 , 446 N.Y.S. 2d 48 [ 8 Med.L.Rptr. 1124 ] (1st Dept. 1982), aff., 56 N.Y.2d 780 ,
452 N.Y.S.2d 25 [ 6 Med.L.Rptr. 2010 ] (1982) involved a book about the author's treatment by a Manhattan

psychiatrist named Dr. Allen. Despite the fact that plaintiff was the only psychiatrist named
"Allen"

in Manhattan, the

First Department dismissed the action, noting that plaintiff never treated the defendant author, no first name and

physical description were given in the book, the office address given in the book was different from the plaintiff's

address and the book indicated at the outset that names had been fictionalized.

This case involves both a disclaimer at [*4] the outset that names had been changed and dissimilarities between

plaintiffs and the book's characters far more striking than in the foregoing case. The only similarity was the name.

Essentially everything else the reader was told about the book's characters was entirely different from plaintiffs and

their family. See also Summerlin v. Washington Star, supra.

Finally, the plaintiffs cannot avoid dismissal through arguments about defendant Sheehañ's supposed knowledge of

plaintiffs. If a publication cannot reasonably be understood to portray the plaintiff, it makes no difference whether the

defendant knew of the plaintiff. Under such circumstances dismissal is warranted, even where the plaintiff and

defendant may have had a close and wellknown relationship and even where it is alleged that the defendant harbored

a motive for wanting to hurt the plaintiff.
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For example, in Springer v. Viking Press, 90 App. Div. 2d 315 , 457 N.Y.S.2d 246 [ 8 Med.L.Rptr. 2613 ] (1st Dept.

1982), aff. 60 N.Y.2d 916 , 470 N.Y.S.2d 579 [ 9 Med.L.Rptr. 2560 ] (1983), the defendant author, Robert Tine, and

the plaintiff, Lisa Springer, had maintained "a close personal
relationship"

during their four years at college together

and during that period Tine informed Springer that he was writing a novel éñtit|êd "State of
Grace"

in which the

relationship bêtwêên hero and heroine was loosely patterned on the
parties'

own relationship. 90 App. Div. 2d at 316 .

Apparently, the relationship terminated "with some
rancor"

( /d.) and the book in its published form contained a

character similar to the plaintiff in "given name, physical height, weight and build, incidental grooming habits and

recreational
activities."

60 N.Y.2d at 917 . In addition, the character in the book lived at the same location as the

plaintiff. 90 App. Div. 2d at 319 . Various persons who knew the parties and knew of their relaticñship testified that

they believed the book's character to be a portrayal of plaintiff, including a college profess0r who knew them both and

wrote:

"I have read Robbie's book and am absolutely amazed that he has put Lisa into it - under her own name! -

as a psychclogy student who has become a high class prostitute. What a childish
revenge!"

90 App. Div.

2d at 321 .

Despite all the similarities, the well known relationship betwêên the parties, and circumstances plainly suggesting that

the defendant author was seeking
"revenge"

on his former girlfriend, the court held that, because of dissimilarities in

lifestyle and outlook between the fictional character who was portrayed as a
"whore"

living in luxury and the plaintiff

who was a college tutor of apparently modest means, no reasonable reader could understand the character in the

book to be a portrayal of plaintiff. Based on this distinction, the First Department dismissed the complaint and its

decision was unanimously affirmed.

In summary, even if Sheehan had a close relationship to the plaintiffs and had been motivated by some strong
personal animus against them, and even if the plaintiffs had protested vigorously and consistently about her work and

had produced testimony from individuals who claimed to recognize the plaintiffs as the characters in Sheehan's book,
dismissal would still be required if the characters in the book could [*5] not reasonably be understood to be the

plaintiffs.

Far from having a close and well known relationship, the only "overlap of life
experieñces"

between the parties in this

case is that Sheehan attended the same secondary school as two of the plaiñtiffs more than thirty years ago. There is

no evidence that they ever met or that there was any animus betweeñ them. No reader, kñüwiny the plaintiffs, could

reasonably understand the book to be a portrayal of plaintifs and their family.

Assuming however, the names of the characters in the book were reasonably identifiable as the plaintiffs here, there

still must be a showing that the book defames them. (Julian v. Americañ Business Consultants, supra ; Tracy v.

Newsday, Inc., 5 N.Y.2d 134 (1959)).

The plaintiffs allege that the book associated the Esko!osky family name with the subject of the article, a woman

aff|icted with severe schizophrenia since early adclescence. The association, according to the plaintiffs,
"dishonors"

their family name and is therefore defamatory.

A cause of action for libel is purely personal. An individual has no cause of action in law for any statement dishcñ0ring
his family name, even though such a statement may indirectly damage the individual's own reputation or standing in

the community, unless the defamatory statement also ccataiñs some "direct
reference"

to the individual plaintiff Rose

v. Daily Mirror Inc., 284 N.Y. 335 (1940); McBeth v. United Press International, Inc. 505 F.2d 959 , 960 (5th Cir. 1974).

In this case, in order to state a cause of action, the plaiñtiffs must show that the passages sued upon, by a fair

reading, state that the plaintiffs are or at least have an inclinaticñ toward becoming schizophrenics. This, they have

not done. Moreover, since no special damages are claimed, the publication would have to make such a statement on

its face, without reference to any extrinsic facts. O'Connell v. Press Publishing Co., 214 N.Y. 352 , 358 (1915).
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Nevertheless the plaintiffs claim that they have been defamed by the defendant's work. An analysis of the alleged

defamatory matter reveals that
plaintiffs'

position is incorrect.

If there could be some remote relationship between "Sylvia
Frumkin"

and plaintiffs, it would presumably be through
"Sylvia's"

grandmother, to whom author Sheehan gave the fictitiot!s maiden name of "Eskolsky". However, to the

extent the book suggests a possible genetic factor in
"Sylvia's"

schizophrenia, it plainly points to her father's side of

the family - her father's brother, "Julius Frumkin", was schizophrenic and her father's parents were first cousins.

The complaint also refers to a passage in the book indicating that "Vera Eskolsky", a great-aunt of "Sylvia Frumkin",
was mentally ill.

But this reference cannot defame plaintiffs. The book does not state that
"Vera"

suffered from schizophrenia and it is

not alleged that all forms of mental illness were genetically caused.

Even if the book had said that Vera was schizophreñic, no one could reasonably conclude from that statement that the

plaintiffs have inherited the same illness. The plaintiffs obviously have not claimed to be identifiable as
"Vera's"

siblings or the descendants of any of her sibliñgs. As with "Sylvia Frumkin", the plaintiffs cannot offer a sensible

description of any specific relationship that [*6] readers would understand exists betweeñ themselves and
"Sylvia's"

great-aunt "Vera".

But even if the book said (as it does not) that
"Vera"

was schizophrenic and even if plaintiffs could establish (as they
have not) some remote blood relationship to "Vera", that still would not mean that the p|aintiffs themselves are

schizophrenic. Even as to direct descendants, the book states that a child of a schizophrenic parent has only a 10%

chance of being schizophrenic, and obviously that possibility becomes smaller and smaller with each new generation.

Here, any blood relationship to
"Vera"

would have to be so remote, ccllateral and speculative that plaintiffs themocIvoc

cannot say that it might be, and the possibility of inheriting schizophrenia from
"Vera"

or some common ancester

therefore is so minute that no reasonable reader could reasonably conclude that plaiñtiffs are in fact schizophrenic.

Thus, no reasonable reader could understand the book to state that these plaintiffs have inherited schizophrenia.

In additica, the plaintiffs have failed to establish that the defendants acted in a "grossly
irresponsible"

manner.

Specifically, the plaintiffs are required to establish that each defendant "acted in a grossly irresp0ñsible manner

without the regard for the standards of informaticñ gathering and dissemination ordinarily followed by resp0ñsible
parties."

(Chapadeau v. Utica Observer, 38 N.Y.2d 196 , 199 [ 1 Med.L.Rptr. 1693 ] (1975)). Determining which

st!bjects are of legitimate public interest, and determining which factual details are reasonably related to such

subjects, is normally an editorial function, subject to review by the courts only in cases involving "clear
abuses"

of

"editorial
discretion."

(Gaeta v. New York News, 62 N.Y.2d 340 , 349 , N.Y.S.2d [ 10 Med.L.Rptr. 1966 ] (1984).

In this case, there can be no question that the subject of the book - a case history of a schiz0phréñic woman and her

treatment at New York's Creedmoor Psychiatric Center - is "arguably within the sphere of legitimate public
concern."

See Gaeta v. New York News, supra . The Pulitzer Prize and the National Mental Health Award given to the author for

this work are a testament to the important public interest in the subject, as well as the quality of Sheehan's work.

Plaintiff R0sñêr herself referred to the book as an 'authentic,
well-documented'

and 'important
contribution'

to the study
of schizophrenia. Therefore, plaintiffs must, under Chapadeau, show that each defendant was 'grossly

irrespcasible'
in

failing to recGgñize that (according to plaintiffs) the book would reasonably be understood to identify plaintiffs and to

defame them. Plaintiffs here cannot satisfy that burden as to either defendant.

I find that since Ms. Sheehan was scrt!pt!!ot!s in her methods of choosing fictitious names and her work included an

appropriate disclaimer, she was not 'grossly
irrespcñsible'

in using and continuing to use the name
'Eskolsky'

in her

book.
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As to the publisher, defendant Houghton Mifflin Company, the situation is even simpler. It received a complete work by
a distinguished author. She told Houghton Mifflin that names had been fictionalized and the entire manuscript [*7]
rc±wad with care by the lawyers for The New Yorker, where it was first serialized.

Thus,
plaintiffs'

position as to Houghton Mifflin necessaii|y depends on an argument that it was under some obligation

to review every character's name in the book and check to see whether any real individuals existed with a similar

name. The law is quite clear that defendant was under no duty to undertake such an onerous burden. Landau v.

Columbia Broadcasting System, supra .

Even under a mere ñéÿligeñce standard, summary judgment would have to be entered in Houghton Mifflin's favor,
since there is no proof that it had any knowledge whatever of the plaintiff or their claims. See Lake Havasu Estates,
Inc. v. Reader's Digest, 441 F.Supp. 489 (S.D.N.Y. 1977); Phillips v. Washington Post, 8 Med.L.Rptr. 1835 , 1837

(D.C. Super. Ct. 1982). Under the applicable standard of "gross irrespGñsibility", it is even clearer that plaintiffs cannot

make an adequate showing and summary judgment must therefore be granted. Chapadeau v. Utica Observer, supra,
38 N.Y.2d at 197-198 , 200 ; Karaduman v. Newsday, Inc., 51 N.Y.2d 531 [ 6 Med.L.Rptr. 2345 ] (1980); Gaeta v. New

York News, supra .

Whatever
plaintiffs'

feeling may have been about the book in question and however much they may have preferred

that a different fictitious maiden surname be used for "Sylvia
Frumkin's"

materñal grandmother, they have no

sustainable legal cause of action. The book doesn't portray them and doesn't defame them. Nor have the plaintiffs

demonstrated that either defendant acted in a "grossly
irresponsible"

manner.

Accordingly, summary judgment is appropriate and therefore shall be entered in
defendañts'

favor.

As a separate ground for relief defendant Sheehañ ccñtêñds that plaintiff's claims are barred by the Statute of

Limitations as elabarated upon in Greg0ire v. G. P. Putnam's Sons, 298 N.Y. 119 (1948). Based on the above

discussion, it is not necessary to reach that issue.
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